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Hck kak coyeTaHHe TPAKIAHCKO-NIPABOBOI0 TPeOOBaHUS

HCTHA K OTBETYMKY M MPOLECCYATbHO-TIPABOBOIO - K Cy1y

The claim as a combination of the civil requirement of the claimant to the

defendant and procedural and legal - to court

B nokTtpuHe rpaxaaHckoro mnpaBa U Ipoiiecca CHOPMHUPOBAIUCH TPH
KOHLIETILIUY MOHSATUS UCKa — MaTepUaIbHO-IIPaBOBasi, MPOLieCCyalbHO-TIPABOBas U
KOHIIENIUS €IMHOTO MOHATHUS MCKA, UMEIOLIEro JIBE CTOPOHBI: MaTEPUATIBHYIO U
npoleccyanbHylo. B pamkax 1aHHOW CTaThH JeiaeTcs MOMbITKA JOMOJHUTEIHHO
000CHOBAThH C YUETOM COBPEMEHHBIX pPeasiiii MPaBOMEPHOCTh €AMHOTO MOAX0/1a K

IIOHATHIO UCKA, HO C YYETOM IPEBAIMPYIOLIErO 3HAYEHNs MaTEPUATIbHO-IIPABOBOM
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(Tpa)X1aHCKO-TIPaBOBOM) COCTABJISIOIIEH UCKA.

KiroueBble cloBa: HCK, IIpaBO Ha HCK, MaTCpUaJIbHO-IIpaBOBasA U

IIPOLECCYaIbHO-IIPABOBAsI KOHLIEIILIUY UCKA.

In the doctrine of civil law and process three concepts of a concept of the
claim — material and legal, procedural and legal and the concept of a uniform
concept of the claim having two parties were created: material and procedural.
Within this article the attempt in addition to prove taking into account modern
realities legitimacy of uniform approach to a concept of the claim, but taking into
account the prevailing value of a material and legal (civil) component of the claim
becomes.

Keywords: claim, right of action, material and legal and procedural

and legal concepts of the claim.

Hck saBnsieTcss mepeBOJOM C JIATMHCKOTO TOHATHS "akiuo' - JelCTBHUE,
HalpaBJICHHOE Ha 3alllUTy cBoero mpama. [lpu 3TOM HCK B PUMCKOM IIpaBe
paccMaTpuBajiCsi HE TOJBKO KaK MPOIECCyadbHOE CPEICTBO, JO3BOJISIOINICE
npaBoByro 3amuty (legis actiones), HO M Kak caMO MaTepUaJIbHOE MPaBo,
OCYILIECTBISIEMOE UCTIIOM B IPABOMPUTSI3aHUU.

B POCCHUMCKOU IIPaBOBOM JIIOKTPUHE CyOBEKTHUBHOE IIpaBo
MPEUMYIIIECTBEHHO TOHUMAaeTCsl Kak Tpuaja IpaBoMo4yui (a) mpaBO Ha
MOJIOKUTENIbHBIC JTEUCTBUS (MpaBOMOYNE HA COOCTBEHHOE TMOBeAeHNUE); 0) MpaBo
TpeOoBaHMs (ITpaBOMOYME Ha YYy>KOE€ IOBEJICHHE); B) MPABOMOYME Ha 3aLIUTY
(mpuTA3aHUE) KaK BO3MOXKHOCTh TPHOETHYTH K CHJIE TOCYJapCTBEHHOTO

IPUHYKICHHS ).

CYTB MaTepHaHBHO-HpaBOBOﬁ KOHICIIINKWM IIOHATHA HMCKAa B TOM, YTO

MMOoCpEACTBOM IMPCABABIICHUA HCKA PCAIU3YCTCA OAHO U3 HpaBOMO‘H/Iﬁ TpUuaabl

' Cm., Hamp.: Meiiep JI.W. Pycckoe rpaxknanckoe npaso: B 2 u. Y. 1. [To ucnpaBieHHOMY 1
JIonoHeHHOMY 8-Mmy 3., 1902. M.: Cratyt (B cepun «Knaccuka pocCUHCKON UBUITUCTUKI» ),
1997. C.222-225; Toncroii FO.K. K teopun npaBootHomenus. JI., 1959. C. 46.
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MPaBOMOYUN CyOBEKTHBHOIO MpaBa - MPAaBOMOYME HA 3alUTYy (MPUTSI3aHHUE) Kak
BO3MOXKHOCTh NMPUOETHYTHh K CHJIE TOCYIapCTBEHHOIO MpUHYXAeHus. Mcxons us
ATOT0, TMPABO HA UCK SIBJISETCS COCTABHOM YacThIO CYyOBEKTUBHOTO MAaTEPUAIBHOIO
(rpaxxmanckoro) npasa. Ha stot cuer B.I1. I'pubanoB crnpaBeannBo oTMeuani, 4TO
«0eccropHbIM M OOLIEPU3HAHHBIM B JIMTEPATYpPE SIBISETCS IMOJOKEHHUE O TOM,
4TO, IPU3HABasl 32 TEM WJIM MHBIM JIMIIOM OIpE/ielieHHble CyObEKTUBHBIEC MpPaBa U
00513aHHOCTH, TPAXKJAHCKOE 3aKOHOIaTEIbCTBO MPEIOCTABISIET YIPABOMOUYEHHOMY

2
JIMY W IIPaBO HA UX 3allIUTY .

B cepenune 19 Beka /.M. Meliep B CBOUX JIEKIIUSAX MO FPAKIAHCKOMY IIpaBy
OTMEUaJl, YTO «OTJEJIbHbIE CYACOHO-TPAKIAHCKUE NEHCTBUS MOTYT OKa3bIBATh
KpaiiHe pa3HoOOpa3HOe BIUSHUE Ha cdepy MaTepuajbHOro MpaBa; K TaKOBBIM
JIEHACTBUAM OTHOCATCS: HIPEIbABICHHE HCKa..."”.

B nauane 20 Beka ObUIM MONBITKU 1aTh MOHATUE MCKA CO CTOPOHBI BBICHIMX
CylIeOHBIX OpPraHOB POCCHUHCKOTO TocynapcTBa. Tak, Hampumep, B OJHOM U3
pa3zbsicHenuil IlpaBurenscrByromero CeHara k cT. 2 YcTaBa  I'paKIaHCKOTO
CYJIOIIPOU3BOJICTBA JIABAJIOCH ONPEIEICHUE MCKA KAK «CPEICTBA OCYLIECTBICHUS

4 o o
rpaXXgaHCKoOro IipaBa» , 4YTO IICPCKIHUKACTCA C COBPCMCHHOM KOHICHIIIUCHU

MaTCpPUAJIBbHO-IIPABOBOI'O IOHMMAHHA NCKaA.

XOTs HEeInb3sl HE OTMETUThb, YTO MATEPUAIBHO-IIPABOBAas KOHLENIUA HCKA
BBI3bIBAJIa BO3PAKECHUSA POCCUMCKUX U COBETCKHUX IIPOLIECCYAIIMCTOB €IlE C HaYalla
20 Beka, MOCKOJBKY (hOpMaIbHOE MPAaBO HA UCK CTAaBUTCS B HEMOCPEACTBEHHYIO

CBA3b C MATCpHUAIbHBIM TI'pPaAXIAHCKHMM IIPpaBOM, HAJIWYHUE KOTOPOIoO Yy HCTIA

2 I'pubanos B. I1. OcymiecTBnenue u 3ammra rpaxaaHckux npas. U3, 2-e, ctepeorun. - M.:
Crartyt, 2001. - 411 c. (Knaccuka poccuiiCKOW HUBWIMCTUKH). [DIEKTpOHHBIN pecypc] //
URL: http://civil.consultant.ru/elib/books/1/page 12.html (gara obpamenus 25.1.2017).

Meiiep .M. Pycckoe rpaxnanckoe mnpaBo (B 2-x 4. Yacte 1). Ilo ucnpaBieHHOMY U
JnonoiaHeHHOMY 8-my u3a., 1902. M.: Craryt (B cepumn «Kiaccrka pocCUMCKONW IUBUIIMCTHKH),
1997. C. 266.

* VcTaB rpaskaaHCKOro CyIONPOM3BOCTBA C MO3AHEHITIME Y3aKOHEHHSIMH, 3aKOHONATEIbHBIMA
MOTHUBAaMHU M Pa3bsICHEHUSAMH IO peleHusM ['paxxgaHCKOro KacCallMOHHOIO JenapTaMmeHTa,
O6mero co6panust u CoenuHeHHoro mpucyTtcTBusi I m  KaccanmoHHOTO JemapTaMeHTOB
[IpaBurenscrBytomero Cenara / Coct. B. I'opnon. CII6., 1903. C. 5.
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JIOJKEH YCTaHOBUTH cyll. OTMeuanoch TakKe, YTO Ha3BaHHAs TEOPHUSl UCKa HE
OXBaThIBA€T HCKA O I[IPU3HAHUM, HE HMEKNME MATEPUAIbHO-IIPABOBOIO
NPUTS3aHUS . BBUAy — HEOMHO3HAYHOCTH  HCCIEAYyeMOro  IOHATHS  HCKa
oOLIeNpU3HAHHON TOYKM 3pEHHMS B HAyYHOM JHUTepaType MO0 CHX IIOp He
BbIpaboTaHo. [Ipu »TOM enBa Jiu MOXKHO coryiacutbest ¢ MHeHMeM M.A. I'ypBuua,
CUYMTABILIETO, YTO OMNPENENIUTh UCK B MAaT€pUAIIbHOM CMBICIE — JE€J0 YYEHBIX —
IIUBWJIMCTOB, a B TPAXJAHCKOM IMPOIECCE MOXKHO TOBOPUTH 00 MCKE TOJIBKO B
polieccyalbHOM CMbICIE, KaKk 00 0OpallleHuu B CyJ 3a 3allUTOW CYObEKTUBHOIO
TPaXJAHCKOrO MpaBa WA OXPAHIEMOI'0 3aKOHOM MHTEpPECa, KaK MPOUECCYaIbHOM
JNEUCTBUA TI0 BO30YXICHUIO npouecca6. [IpencraBnsgercss NpaBUIIBHBIM
paccMaTpHuBaTh UCK OJJHOBPEMEHHO KAaK €IMHOE LEJ0€ C MO3HUIUN IPa)kIaHCKOIro
Ipasa u Impouecca.

OnpeneneHus TEPMUHA «UCK» B POCCUMCKOM 3aKOHOJATEJILCTBE HET, U
HUKOI/Ia HE ObUIO, XOTS caM ATOT TEPMHH JOBOJBHO LIMPOKO ynoTpedisercs. B
ONPEACICHHON CTEIEHU MAaTepUATBHO-ITPABOBOM XapaKTep MCKA MOATBEPKIAACTCS,
B YAaCTHOCTH, TE€M, YTO MCK HEOJHOKpPATHO ynoMuHaeTcs He Tojbko B ['TIK PD
(Hammpumep, mpaBo AepKaTes NOKYMEHTa MPEIbSIBUThL MCK O HEOCHOBATEIBHOM
npuobpereHun wiaM coepexxennn wumymecta (ct. 301 TTIK P®), HO wm
['paxkgaHCKOM KOJIEKCe P®’ (manee — I'K P®). Tak, cornacao . 1 ct. 179 'K PO
CHENKa, COBEPIICHHAS TI0J] BIWSHUEM HACWIWS WJIH YTPO3bl, MOXET OBITH
MpY3HAHA CYJ0M HEICMCTBUTEIBLHON MO UCKY MOTepIieBIero. B cumy 1. 2 3Tol xe
CTaThbU CJEJIKa, COBEPIICHHAS TOJ] BJIUSHHEM OOMaHa, MOXXET OBITh MpPHU3HAHA

CyZIOM HEJEHUCTBUTEIBHOU MO UCKY MOTEPIIEBLIETO.

Kak ykazano B ct. 195 I'K P®, nckoBON AaBHOCTHIO MPHU3HAETCS CPOK IS

5 Cm.: PszanoBckuii B.A. EnunctBo npouecca. M., 1996. C. 14-15.
Cm.: I'ypeuu M.A. Cynebnoe permienne: TeopeTudeckue mpodaemsl. M.: FOpuanueckas
autepatypa, 1976. C. 37.

' Tpaxxnanckuii kogekc Poccuiickoit ®enepanun (dacthb mepsas) ot 30.11.1994 N 51-D3 (pexn.
ot 28.03.2017). [Dnextponnslii pecypc] // KoncynprantlInroc. URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=LAW &n=212416&dst=0&rnd=0.5
937932633262204&#0 (mata obpamenus 21.102017).
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3alllMThI MpaBa MO MCKY JHIA, MpaBo Kortoporo HapyueHo. Cratea 725 'K P®
MOCBSIIIIEHA JaBHOCTH 10 MCKaM O HEeHaJyIexkanieM kadectse pabotel. Ctates 1302
['K PO «Ob6ecnieyenue ucka 1o jejiaM 0 HapyIIEHUU aBTOPCKUX IMpaB» COAEPKUT
TEPMHH <HCK» KaK B CBOEM HA3BaHUH, TAK U B COJCPKAHHUIL .
Cratbs 336 Koaekca toproBoro MoperuiaBanusi PO nHaswiBaeTcs «Vck o
BO3MEIICHUN ymep6a>>9. Cratbst 44 3akona P® ot 15.04.1993 N 4804-1 (pen. ot
0

18.06.2017) "O BBIBO3€ W BBO3€ KVJIBTYPHBIX HeHHOCTeﬁ”1 IO HAa3BAaHUIO H
YJIBTYP

COACPIKAHNIO IMMOCBAIICHA KCKaM O BO3BPAaTC BBC3CHHLIX KYJIbTYPHBIX HCHHOCTCﬁ.

[Io embicny m. 1 ct. 199 TK P®, uck — sto TpeboBaHue O 3amure
HapyIIeHHOTO TIpaBa. AHaIUW3 CIOCOOOB  3alllUTHl  TPAXKJAHCKUX  IIpaB,
3akpemieHHbIX B ¢T. 12 'K P®, mo3Bosser cuenats BBIBOJ, YTO B OOJBITUHCTBE
CIy4aeB A3TH CHOCOOBI 3aIUThl TPAXKJIAHCKUX IPAB MOTYT OBITh pPeaTrM30BaHbI
TOJBKO TyTEM MPEAbSIBICHUSA B CyJ HMCKa (IIPU3HAHHME IPaBa; BOCCTAHOBJICHUE
MOJIOKEHHUSI, CYIIECTBOBABUIErO J0 HAPYILIEHUs NPaBa, U MPECEUYECHUE JICUCTBUM,
HApyIIAONIMX MpPaBO WM CO3JAIOLIUX Yrpo3y €ro HapylleHUs; MNpPU3HAHUE
OCIIOPMMOM  CHIEJIKM HEACHUCTBUTENBHOM W IPUMEHEHUE IIOCIEACTBUUA €€
HEJICHCTBUTEIILHOCTH, MIPUMEHEHUE TTOCIIEICTBUN HEJICHCTBUTEILHOCTH
HUYTOKHOM  CHIEJIKM; TPU3HAHUE HEJCHUCTBUTENIBHBIM pEIIeHUsS COOpaHus;
MIPU3HAHUE HEACUCTBUTEIBHBIM AaKTAa TOCYJIAPCTBEHHOTO OpraHa WA OpraHa
MECTHOTO CaMOYyIIpaBJIEHUs; IPUCYKJICHUE K UCIIOJTHEHUIO 005I3aHHOCTH B HATYpe;

BO3MCIICHUC Y6BITKOB; B3BICKaAHHC HeYCTOﬁKH; KOMIICHCAIUA MOPAJIbHOI'O BPCa;

8 I'paxxnanckwuii kogexc Poccuiickoit @eaepannu (dacth yerBepras) ot 18.12.2006 N 230-D3
(pen. ot 01.07.2017). DnexkTpoHHBINA pecypc:
http://www.consultant.ru/document/Cons_doc_LAW_64629/99b36a5a04db497e8eedceab6d9Ib8
cbc425d6421/ (nata obpamenus 21.102017).

o Konekc Toprosoro mopemnnaBanusi Poccuiickoit @enepannu ot 30.04.1999 N 81-D3 (pen. ot
01.07.2017). http://www.consultant.ru/document/cons_doc_LAW_22916/ (nara obpareHus
21.102017).

10[3)1€I<Tp0HHb1171 pecypc] // KoncynbrantlIntoc. URL:

http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=L AW &n=218217&fld=134&dst=1
00205,0&rnd=0.3697425165663015#0 (nmata obpamenus 23.09.2017).
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MMPpCKpaICHUEC NI N3MCHCHHC HpaBOOTHOHIeHI/IH).

Bormpocsl rncka u mpaBa Ha UCK ObUTM mpeAamMeToM paccMmorpeHus [lnenyma

Beicurero apourpaxsoro cyaa P®'' u Inenyma Bepxosroro Cyna P®'.

Takum o6pa30M, B HCKOBOM IIPOMU3BOACTBC PCAIU3YCTCA OOIBIIMHCTBO
CII0co00B 3alIUTHI I'PAXKIAHCKUX IIPaB. BOSMO)KHO, HUMCHHO BCJIICACTBHEC 3TOI'O B
JUTEPATYPC HCK HA3BIBAIOT «CaMbIM YHHBCPCAJIbHBIM II0 CPABHCHHUIO C JPYIUMHU

13
CcpCacCTBaMmn» 3alllUThI IIpaB .

[IpuBeneHHBIE HOPMBI MAaTEPUAIBHOTO MPaBa, COACPKAIIUE TEPMHUH «HUCK»
00OBEKTHUBHO CBUJETEIHCTBYIOT O 3aKOHOJATEIHHOM 3aKPEIJICHUW MaTephaIbHO-
IIPABOBOM COCTABJIAIOIIEN MCKaA B HACTOsALIEE BpeMsi. MeToa0I0rn4ecKkor OCHOBOU
JUIS 9TOTO SIBWJIACh pa3paboTaHHash B COBETCKUU IMEPUOJ] PA3BUTHS POCCHICKOTO
mpaBa MaTEpHATBHO-TIPABOBAsT KOHIIEMIUS MCKA. 3aMETHBIA BKJIAJl B Pa3pabOTKy
ATON KoHIenuuu ucka BHeCc A.A. JloOpoBOJBCKUHM, ONpenesBIIMM HCK Kak

KOHKPETHOC CIIOPHOC MATCPHAJIbHO-IIPABOBOC TpC6OBaHI/IC, BO3HHKIIICC B CBA3HU C

1 Cm, Hanpumep, Ilocranosnenne Ilnenyma BAC P® or 12.10.2006 N 54 "O HeKOTOpPBIX
BOIpPOCAax MOACYIHOCTH JIeJI 10 UCKaM O IMpaBax Ha HEABMKMUMOE UMYIIECTBO". [DIEKTPOHHBIN
pecypc] /Il Koncynsrantlntoc. URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=LAW &n=63410&fld=134&dst=10
00000001,0&rnd=0.7035084597195014#0 (nata obpamenus 23.09.2017).

'2 Cwm., nanpumep: Iocranosnenne ITnenyma Bepxosroro Cyxa P® or 29.09.2015 N 43 (pen.
ot 07.02.2017) "O HEKOTOpBIX BOMpPOCAX, CBSI3AHHBIX C MPUMEHEHHEM HOpM ['pakaaHCKOro
kogekca Poccuiickoit ®enmepaunu 00 WUCKOBOM maBHOCTH'. [DNEKTpoHHBIA pecypce] //
Koncynprantlltoc. URL:
http://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=LAW &n=212489&fld=134&dst=1
000000001,0&rnd=0.3922847480438356#0 (nara obpamenus 23.09.2017).

® Konecos ILIL. IIporeccyainbHble CpPEACTBa, OOECIEYMBAIONIME 3aIUTYy B TPAXKIAHCKOM
cynonpoun3BojacTBe. ABroped. auc. ... A-pa ropun. Hayk. CII6, 2005. C. 15.
14 Cm.: To6poBobcknii A.A. HekoTopsie BOIIPOCH! HCKOBOI (hOPMBI 3aIUTEI IIpaBa. ABToped.
JUC.... TOK. 1op. Hayk. M., 1966. C. 7, 10.
5 Cwm.: Bapy6bun u gp. [paxkmaHCKO-IPABOBBIC CIIOCOOBI 3alIUTBI IPaBa COOCTBEHHOCTH HA
HEABM)KMMOCTB:  HAYYHO-TIPAKTUYECKOE  MOCOOMEe IO  NPUMEHEHHUI0  TPa)JAaHCKOTO
3akoHonmarenscTBa. Ilom oOm. pexn. B.H. ComnoBwseBa, nHayun. pen. C.B. Iloramenko. M.:
uznarensctBo KOpaiit, 2010. — 452 c.
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14
HapyLIEHUEM WM OCIIAPUBAHUEM IIpaBa .

HpaBo Ha MCK 4Yall€ BCCTO CBA3aHO C IIPpaBOM CO6CTBCHHOCTI/I, ITOCKOJIBKY BCC
HCKA B TOW WM HHOM MCPE CBA3aHbl C IMPUTA3AHHUAMUM HMCHHO Ha IIpaBO

CO6CTBCHHOCTI/I, B YAaCTHOCTH, C TI'paXKIaHCKO-IIPaBOBbBIMU crocodbaMu 3alIUThI

1
ImpaBa COOCTBEHHOCTH Ha HEIABHKHNMOCTD 5.

HckoBoe pou3BOICTBO — OCHOBHOM BU/I TPAXkJAAHCKOTO CYAONPOU3BOJICTBA,
a MUCK — Ba)KHEHIIee MpOLEecCyaqbHOE CPEACTBO CyAeOHON 3alUThl HAPYIIEHHOTO
win ocnopenHoro mnpasa. Ha stot cuer K.C. FOnenscon cnpaBeninBo oTMeyal,
YTO «HCKOBO€ TMPOU3BOJCTBO B OOILIEH cHUCTeMe 3alluThl CYyOBEKTHBHBIX
IPAXKJAHCKHX IPaB 3aHUMAET LIEHTPAJbHOE MECTO, UCTOPUUYECKH CIIOKUBLIEECS HA
MPOTSKEHUH BEKOB» °. Tak, Hampumep, cyaeOHbIH mporecc B MOCKOBCKOM
rocynapctBe no CobopHoMmy VYnoxkenuio 1649 r. mpenmonaran «mpekparieHue
MCKa» KaK IIOCNEICTBHE HEABKM MCTUA B Cya» . TO €CTh MCK B POCCHICKOM
3aKOHOJIaTEILCTBE 3aKperieH ¢ 17 Beka.

OnHako B OCHOBHOM MOHSTHE HMCKa C(HOPMHUPOBAHO MPEACTABUTEISIMH HAYKHU
rpaxaanckoro mporecca. Tak, E.A. Hedenser B 1902 r. ompenensyi UCK Kak
kKano0y, TMPUHOCUMYIO CYyIy, B KOTOPOH «HCTEN 0003HA4YaeT (PaKTUUECKHE H
IOPUIMYECKME OCHOBAaHUS CBOETO MpaBa U BBIBOJUT OTCIOJa TpeOOBaHHE K

IPOTHBHHUKY, (GOPMYIHPYS HX B BUE IPOCHObI, 0OPAIEHHOI K Cyay» .

A.X. T'omemcren B 1907 1. paccMatpuBai UCK Kak "oOpareHue auia K Cyay ¢

HpOCL60ﬁ O MPU3HAHMKU WM HCIPU3HAHUKU TPAXAAHCKOI'O IIpaBa HIIM IIpaB, B

' YOnenscon K.C. MckoBoe MPOM3BOACTBO B COCTABE TPaXIAHCKOM IopHCAMKIMH // Bompock
TEOpUU U MPAKTUKH rpaxkaaHckoro npouecca. Caparos, 1976. Beim. 1. C. 3.

17 BopotsinueBa A.A., JlemuueB A.A., HcaenkoBa O.B., u np. Hcropus poccuiickoro

MpaBOCYIUs: y4eOHOE IMOCOOWe ISl CTYACHTOB BY30B, OOYYarONIUXCS IO CIEIHATBHOCTH
«lOpucnpynenuus» / llox pea. H.A. Konokonosa. M., 2009. C. 180.

¥ Kypc rpaxnanckoro cynonpoussojactsa E.A. Hedenpesa. M., 1902. Boim. 1. C. 5 - 6.
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IIEPBOM CJIy4yae - BBUAY MX OTPULAHMS, BO BTOPOM - BBHIY MX YTBEPKACHHUSA 32

o v vl
c060ii IPOTHBHOM CTOPOHOH"" .

C yyeTroM NpPUBENCHHBIX TOYEK 3pEHUS MBI paznensieMm yrBepxkiaeHus O.B.
HcaeHkoBOM M JpPYrux O TOM, 4YTO «B HAy4YHBIX TpPyJax MO TpaxaaHCKOMY
npoueccyaibHoMy npaBy XIX - Havana XX B. ... IPOLECCYATUCThI HE MOAXOAUIIN
K M3y4EHHIO MCKA C MATEPHATBHO-IPABOBBIX MTO3HIIHI» ..

B Hay4yHOI JuTeparype M Ha MPAKTHKE MPUMEHSETCS MOHATHE "NpaBoO Ha
uck™'", KOTOpOe TECHO CBS3aHO ¢ moHsTHeM mcka. Kak mucan B.IL. I'puGamos,
IIPaBO HAa HCK €CTh BO3MOXHOCTb pPEAIM3ALUM MaTEPUAIbHO-IIPABOBOIO
TpeGoBaHMs B HCKOBOH Gopme”™. JIeHCTBUTENBHO BYCTOPOHHHIT XapaKTep HCKa B
MOJTHOM MepE MPOSABISAETCS B MOHATUH "TpaBo Ha UCK'. C MaTepruaIbHO-IIPAaBOBOM

CTOPOHBI IIPpaBO Ha HCK O3HA4YacT IIPpaBO Ha YIAOBJICTBOPCHHUC MHCKA, a C

poliecCyanbHO-MPABOBOM CTOPOHBI - MPABO HA MPEAbSIBICHUE UCKA B CY/I.

Knaccudukanus #HCKOB BO3MOXKHA IO pa3HbIM Kputepusim. Haumbonee
pacnpocTpaHeHa KjacCU(pHUKalus [0 MaTepUualbHO-IIPaBOBOMY U MPOLIECCYaAJIbHO-
npaBoBoMy Kputeputo. [lo maTepuanbHO-IpaBOBOMY NpHU3HAKY KiacCHU(pUKaLUs
MCKOB COOTBETCTBYET OTpaciaud ImpaBa. [lodTomMy BBIIEIAIOTCA BHIBI HCKOB,
BO3ZHMKAIOIIME U3 TPYAOBBIX OTHOLICHHWM, U3 >KWIMIIHBIX IPABOOTHOILICHWUN, U3
IrPaXIAHCKUX IPABOOTHOUIEHUH, W3 CEMEHWHBIX IPABOOTHOLIEHUM M T.A. Takas
KJIacCU(pUKaLus, HallpUMEp, UCIOJIb3YETCS B CyJeOHOW CTAaTUCTHKE, YTO TAKXKE

CBUJIETEILCTBYET O MAaTepUAIBbHO-TPOIIECCYAIbHOM TTOHUMAaHUU UCKa B CyJIeOHON

¥ Vye6HuK pycckoro rpaxkaaHckoro cympomnpousBoactBa A. X. [NompMmcrena. Uza. 4-e,
nepepab. CII6., 1907. C. 136.

2 Hcaenxosa O.B., Jlemuue A.A., ConoBbeBa T.B., Tkauea H.H. Hck B rpaxgaHckom
cynonpousBojacTBe: CoOopuuk mon pexn. O.B. Hcaenkosoii. M.: Bomrepc Kiysep, 2009.
DneKTpoHHBIN pecypce: https://www.lawmix.ru/commlaw/349.

2o I'ypeuu M.A. TlpaBo Ha npeapsBICHUE UCKA B TEOPUH U CYJACOHOM MPAKTHKE MOCIECTHUX
net // Poccuiickuii €XKeroTHUK IPaKIaHCKOTO U apOuTpakHOTo mporecca. 2006. Ne 5.
2 I'pubanos B.I1. OcymiecTBienune u 3amura rpaxaanckux mpas. M., 2000. C. 116.
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IPaKTHUKE.

Ha nam B3rosan, I'.JI. OcokrHa cOBepIiieHHO 000CHOBAHHO paccMaTpUBAECT
VCK KakK €IMHOE MOHSTHE, COCTOSIIEE U3 JBYX CTOPOH: MAaT€PUAIBHO-IIPABOBOM U
MPOLIECCYAIbHOM, T/I€ MPEANOUYTEHNE OTIAETCS MaTepHUalbHO-IIPABOBOM CTOPOHE,

o 23
oTnpeesonel Npupoay JHO0ro ucKa™.

[ToueMy mnpeanoyYTeHUE OTAAETCS MaTEepUATIbLHO-IIPABOBOM CTOPOHE MCKA.
[Ipexne Bcero, MOTOMY, YTO MPEAMETOM MCKa SBJISETCS MaTEpUAIbHO-TIPABOBOE
TpeOOBaHME WUCTIIAa K OTBETYMKY M IpOIlecCCyalbHOE TpeOOBaHWE WCTIA K CYIY.
[Ipenmer ucka u3naraercs B «IPOCUTEIBHOM» YaCTU HMCKOBOTO 3asBieHusA. Kak
noguepkHyTo B I1. 4 4. 2 cT. 131 I'TIK P®, nckoBoe 3asBiIeHNE JOJKHO YKa3bIBATh,
B UYEM 3aKJIIOYAeTCs HapyIIeHWe WM yrpo3a HapyIIeHUs TMpaB, CBOOOM WU
3aKOHHBIX MHTEPECOB MCTIIA U €ro TPeOOBaHHUSA, MOATOMY MOXKHO CKa3aTbh, YTO
3aKOHOJATEIb BOCHPHUHSJI JIBOMCTBEHHOE TMOHSTHE MCKA B €ro €IuHOMN

MaTepHalbHO-MIPABOBOM U MPOIECCYaTbHON COCTABIISIIOLIEH.

[IpeameToM MCKa SBISETCS BCE TO, B OTHOIIEHWU YETO MCTEIl JOOWBACTCS
CylieOHOTO pElIeHHs] — a 3TO BCEr/a, B MEPBYIO Ouepeb, MaTEPUAIbHO-TIPABOBOE

TpeOoBaHHE.

M.K. TpeymHHKOB CYUTAET, YTO CIIOPHOE MAaTEPUAIBHO-IPABOBOE
TpeOOBaHME OJHOTO JIMIIA K JpYyroMy, MOAJeXKalee pPacCMOTPEHUIO B
OTIpEeICIEHHOM TMPOIIECCyallbHOM TIOPS/IKE, Has3biBaeTcs UCKoM. l[Ipu 3TOM OH
oOparaeT BHUMaHHE Ha TO, YTO JI00Oe oOpamieHue B CyJ C HCKOM JOJIKHO
COTPOBOXAAThCS TPeOOBAaHMEM K OTBETUYMKY, T.€. KOHKPETHOMY JIHILY,

HapyIIMBIIEMY MpaBO HCTHA. B coyeTanuu ABYyX TpeOOBaHMIA: MaTepHaTbHO-

» Ocoxuna I'.JI. Uck (Teopus u npaktuka). — M.: I'opogen, 2000. C. 11.
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mpaBoBOTO (TpeOOBaHMUA WCTIHAa K OTBETYMKY) U IMPOIECCYaTbHO-TIPABOBOTO

24
(TpeboBaHUs UCTLA K CYyly) COCTOUT UCK .

B.B fIpkoB. mog uckoMm nmoHuMaeT TpeOOBAHUE HUCTIA K OTBETUUKY O 3aIIUTE
€ro IpaBa WU OXPAHSIEMOI0 3aKOHOM HHTEpeca, OOpallleHHOE Yepe3 CyJ NepBOM

25
HWHCTAaHIINKU .

ITo muenuro C.B. IllenanoBa, uck — 3TO oOpaleHHas K Cyay Mpocbba
KpeIuTOpa O MPUHYAUTEIBHOM OCYIECTBICHUU €ro TPeOOBaHMS K JOHKHUKY O

26
3alIUTC HAPYIICHHOI'O IIpaBa .

ITo muenuto . A. XKepyonuca npoueccyanbHasi 1 MaTepralibHasi CTOPOHBI B

27
HCKE COOTHOCATCA KaK (bopMa " COACPIKAHUC .

B koHeuHOM cueTe, UCK — 3TO €JUHOE TMOHSATHE, UMEIOIEe JBE CTOPOHBI:
MaTepHalbHO-MIPABOBYIO U IMpollecCyalbHO-MPaBOBYI0. O0€ CTOPOHBI HAXOJATCS B
HEPa3pbIBHOM €IMHCTBE MPU MPEBATUPYIOIIEM 3HAUCHUU MaTepUaIbHO-IIPABOBOM

CTOPOHBI UCKaA, KaK Ol'[pCI[CJI}IIOH_ICﬁ €ro npeaIMET 1 OCHOBAHHUC.

Ha ocHOBaHMHM W3710)KEHHOTO MOXHO [laTh OIPEEICHUEe HCKAa Kak
MaTepHalbHO-IIPABOBOTO TPeOOBAaHUS OJJHOTO JIMIIA K JPYTOMY, BBITEKAIOIIETO U3
MaTepUaIbHO-IIPABOBOTO CIOpa O 3aIIUTE HAPYIIEHHOTO MpaBa, OOpaIIeHHOTrO
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